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25 Gratt. 825, 828 ; Switzer v. McGulloch, 76 Va. 777 ; Anderson v. Harvey's Heirs, 
10 Gratt. 386, 398 ; Boies v. Manufacturing Co. (Va. ), 22 S. E. 498, 499." 

In the same case the court applied the rule that where the defendant proceeds 
to disturb the existing status of things after suit brought, he may be required to 
restore the original status, although this can be done only at an expense far in 
excess of the pecuniary injury to the complainant. The defendant proposed to 
change the location of a certain flight of stairs in which the complainant had an 
easement of right of way. Complainant's bill to enjoin the alteration was dis- 
missed by the lower court, whereupon, without awaiting the result of an appeal, 
defendant proceeded with the alteration. The appellate court, properly as it 
would seem, required the stairs to be restored as originally located, although to 
do so required the tearing down a large portion of an expensive building. 



Contract to Supply Quantities "as Needed." — An agreement to furnish 
crushed stone " in such quantities as may be desired," to be " delivered on street " 
in a certain city, without making any more definite provision as to the quantity 
to be furnished, though made with one who has a contract for paving a street in 
that city, is held, in Hoffman v. Mafioli ( Wis. ), 47 L. K. A. 427, to be insufficient 
to bind the other party to furnish him at his option all the stone needed for 
paving such streets, since it does not bind him to take such quantity. 

In discussing a recent case of similar character, in which the opposite conclu- 
sion was reached, the Harvard Law Review says : 

" A promise by one party to buy all the ice necessary for carrying on his busi- 
ness of ice dealer was, in a recent case, held good consideration for a promise to 
supply such a quantity at certain prices. Hickey v. O'Brien, 82 N. W. Rep. 241 
(Mich.). The decision is important, for although contracts to meet indefinite 
business requirements must be frequent, the few cases testing their validity are in 
conflict. The weight of authority is in accord with the principal case. National 
Furnace Co. v. Keystone Mfg. Co., 110 111. 427; Smith, v. Morse, 20 La. Ann. 220. 
But in some courts the contrary view has prevailed. Bailey v. Austrian, 19 Minn. 
535; Keller v. Y'Barru, 3 Cal. 147. 

" In Bailey v. Austrian, supra, the leading case in support of the latter view, 
the plaintiffs agreed to purchase of the defendant all the pig iron they might want 
in their business during a specified time. The court held the contract invalid, 
because the plaintiffs did not 'agree to want any quantity whatever': as by dis- 
continuing business they could avoid all obligation, and thus were bound by no 
positive agreement. In the principal case the court, while rightly differing from 
this decision, met the objection it offered on the untenable ground that since it 
must be presupposed that the business would continue, the purchase of some ice 
was in truth agreed upon. But the promisor made no stipulation to keep up the 
business, and he was, therefore, at liberty to act so as to incur no obligation to 
buy. The true test of validity in such a case is not whether the promise made 
necessary the purchase of some ice, but whether it fettered, or might have fet- 
tered, the promisor's conduct ? Such clearly was the effect of the present promise. 
The promisor made an absolute engagement to refrain from buying ice for busi- 
ness purposes from any one but the promisee. His free action was hampered, for 
he had either to incur an obligation or to give up his business Therefore, while 
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the reasoning of the principal case would seem unsound, its conclusion is 
obviously correct 

"The decisions opposed to this view are apparently based on the supposition 
that a promise to buy whatever materials one may need in business is like a 
promise to do something entirely at one's pleasure, as, for example, to pay what- 
ever wages one may please or see fit But the two differ essentially. The latter, 
unless interpreted to mean performance or payment of what is reasonable, con- 
stitutes no true promise. No intention is expressed; no expectation of perform- 
ance excited. It is in effect a mere statement, under the guise of a promise, that 
one will do what he will do. A promise like that in the principal case, however, 
which imposes a restriction on the promisor's free action, affords, as was decided, 
a perfectly good consideration." 



Wills — Execution — Sufficiency — "Presence" of Testatob, — C duly 
signed an instrument intended to be his last will and testament, two physicians 
being present at his request to attest as witnesses. He was then sitting on the side 
of his bed, the paper lying on a book in front of him, the book being upon a chair. 
One of the physicians took the paper, and both stepped through a doorway into 
an adjoining room, and affixed their signatures at a table which stood ten feet from 
the testator. He could have seen the table by stepping forward two or three feet, 
but did not do so. The attestation consumed not exceeding two minutes of time. 
The witnesses returned to the testator ; their signatures were pointed out to him ; 
he took the paper into his own hands, looked it over, and pronounced it "all 
right." Held, that the statute, which requires that wills must be attested and 
subscribed by the witnesses in the " presence " of the testator, was sufficiently com- 
plied with. — Cunningham v. Cunningham (Minn. ), 83 N. W. 58. 

The opinion in this case contains an excellent discussion of the difficult ques- 
tion as to what attestation, not in the immediate view of the testator, will answer 
the requirements of the statute as to attestation "in his presence." In the course 
of the opinion, Collins, J., said : 

"The courts have, almost without exception, construed a statute requiring an 
attestation of a will to be in the ' presence ' of the testator, to mean that there 
must not only be a consciousness on the part of the latter as to the act of the wit- 
nesses while it is being performed, but a contiguity of persons, with an oppor- 
tunity for the testator to see the actual subscribing of the names of the witnesses, 
if he chooses, without any material change of position on his part. And yet an 
examination of the decided cases wherein the ever-varying circumstances and 
conditions have been considered, and this rule applied, will convince the reader 
that the task of application has not been an easy one, and has led to surprising re- 
sults at times. Some years ago a large number of American and English cases 
were collected in a note appended to Manderville v. Parker, 31 N. J. Eq. 242, and 
an examination thereof will show the absurd and inconsistent positions in which 
the courts have frequently placed themselves. 

" As will be seen from the . facts surrounding the cases mentioned in this note, 
or cited in the text-books in support of this rule, it has been held almost univer- 
sally that an attestation in the same room with the testator is good, without re- 
gard to intervening objects which might, or did, intercept the view; and also that 
an attestation outside the room or place where the testator sat or lay is valid if 



